capita increase, 12,000 lawyers, a more than three-fold increase, and about 200 judges or a two-fold increase. 1 I do not pursue the possible reasons for each and every one of these changes but I do mention two. At least part of the increase in the law teacher numbers reflects the full-time character of law study, the offering of many more subjects and the development of honours and graduate courses.
The second explanation relates to the number of lawyers. Long experience shows that many of those qualifying and of those in practice move into other employment in the private and public sectors. Of those admitted in the past 35 years, only 47 per cent held practicing certificates this year; the percentages vary from 42 per cent for those admitted in the 1990s to 58 per cent for those admitted in the last five years. That evidence of movement is supported by a valuable study by a recent Otago law graduate, Josh Pemberton, based on a survey of 800 junior lawyers. 2 Of those surveyed, 76 per cent of them considered that their legal training had equipped them well for careers outside the law, instancing business, management, policy work, consulting, government and finance. Those in big firms and in-house counsel were the most likely of six categories of practitioners to leave. 3 The main reason they gave for leaving legal practice was that they could make better use of their skills elsewhere. In addition, 61 per cent of that young lawyer group thought it more likely than not that they would spend time working overseas in the next 10 years. 4 Three other figures are striking. The first is the massive increase in the number of women graduating, up to 56 per cent of the total graduates in 2014. However, the figures also show that in private law firms of all sizes women are significantly less likely to be partners. That is consistent with the findings in the recent survey that two-thirds of female respondents considered that their gender had a negative bearing on their prospects in the legal profession. The highest proportions of those holding that opinion were working in big firms and barristers' chambers. 5 The second change is the large increases in members of minorities graduating with a LLB -in 2014, nine per cent Māori, five per cent Pasifika and 23 per cent Asian. 6 1 I acknowledge here the excellent work of Geoff Adlam over the last five years in assembling these figures.
The latest is in Geoff Adlam "Snapshot of the Profession" LawTalk (11 March 2016) at 17. My final figure concerns the number of law students. The percentages I have just given are shares of a figure of 1,390, or about one-tenth of those who now hold practicing certificates. 7 The figures, especially the proportions and the big changes in them, raise very large questions which I leave to you to ponder. One is about the weight that those figures are being given in relation to proposals in at least two universities to increase the intake of new law students. Another important factor bearing on those proposals are the likely major changes in legal practice, which I mention later.
Enough of figures and back to 1956. By then, the law schools in which I studied-Victoria as well as Auckland-had moved on from the condemnation delivered 30 years earlier by the Royal Commission on University Education. It said that "unless a marked change is effected in the legal education provided in the Dominion, the term 'my learned friend' runs the risk of being regarded as a delicate sarcasm". 8 But the emphasis in the late 1950s in Auckland was still on rules, on learning them and on regurgitating them in exam answers. I do not recall getting any real sense at that time of legal process, of the law-making enterprise.
In 1956, the New Zealand Law Journal did have articles on one aspect of legal process, namely precedent -should the courts follow the House of Lords or the Privy Council if they disagreed? For Professor AG Davis of Auckland, the issue was determined simply and solely by a rule -the alleged superior status of the House of Lords; for a young barrister, newly returned to Wellington from Cambridge, England, New Zealand courts should be looking for the more just result, a line he was later to follow as a most eminent judge. 9 That very narrow dispute is remarkable when seen in a broader context. We were only 15 years on from Japan's military rampage into the Pacific, the disasters of Suez and Hungary were about to happen, and negotiations were well under way to establish the European Common Market, which the United Kingdom would inevitably join, with major challenges to New Zealand trade especially in agricultural products. 10 But different more positive signs were appearing in legal writing. In addition to the refreshing view of the young barrister, the New Zealand Law Journal in 1956 also had BJ Cameron, one of our truly great law reformers, but scarcely acknowledged, castigating the courts for their timid and conservative attitude to law reform; 11 and, at the end of that year, after the disasters I have just mentioned, HJ Evans was calling 7 At 20. for New Zealand contributions to a standing United Nations Peacekeeping Force. 12 The only university law review at that time was publishing articles by faculty members which also emphasised the "how" rather than the "what", addressing aspects of legal process, with pieces on the case method of teaching, legal writing and precedent. 13 Against that background, those figures, what of the role of the law schools then and now?
For the universities, legislation enacted in 1961, and still on the statute book, provides valuable guidance in answering that question. It dates from the time when the University of New Zealand was disestablished and the four university colleges became universities. It helps answer the question: what are universities for? The universities, Parliament said, are established for the maintenance, dissemination and advancement of knowledge by teaching and research. Each university, the legislation continued, consists of the students, the graduates, the teaching faculty, the librarian and the council. 14 No suggestion there of Crown "ownership". These straightforward provisions emphasise: (1) the human element -the universities consist of people, not buildings, not libraries and laboratories, not courses; (2) the centrality to their function of knowledge; and (3) the maintenance, dissemination and advancement of knowledge by teaching and research, activities seen as being interdependent. Nothing was said about academic freedom which had been sorely tested and breached in previous decades although it was subjected to some definition, and I hope some protection, through a visitatorial process in 1984. 15 Institutional autonomy had, by contrast, received some protection from the existence of the University Grants Committee (UGC) and the establishment of a system of quinquennial grants. 16 Since the late 1980s, there have been major changes to the law and central government administration of universities. I make here some summary points about the changes. Three are positive, at least at the level of legislation: the elaboration of the principle of academic freedom; the principle of institutional autonomy; and the distinguishing of the characteristics of universities from those of other tertiary institutions. 17 However, on the negative side, are the abolition of the UGC, the national and international. 23 Today, out of all those matters, I take just one: the huge changes in IT and their impact on the professions, particularly the legal profession. My primary source is Richard Susskind, joined now by his son Daniel. 24 In the long run, they say, increasingly capable machines will transform the work of professionals, giving rise to new ways of sharing practical expertise in society. 25 Richard Susskind, in writing of legal institutions and the practice of lawyers, claims that they are at a crossroads and are poised to change more radically over the next two decades than they have over the last two centuries. 26 The now dominant model of lawyering, he says, is face-to-face, consultative professional services by advisers who meet clients in their offices and dispense tailored counsel. That model will be challenged by new working methods, characterised by lower labour costs, mass customisation, recyclable legal knowledge, pervasive use of IT and more. He refers to advice given by Wayne Gretzky, one of the finest ice hockey players of all time: "skate to where the puck is going not where it has been". 27 He, Richard Susskind that is, raises real challenges at the end of the earlier book for law teaching. He asks of law schools, what should legal education be for? Next, he asks how should young lawyers be trained? He provides some very interesting answers. 28 They are to be related back to my earlier questions about the big increases in practicing lawyers and academics and the proposals for wider entry into law school.
In my first sentence and later, I mentioned massive changes in the law over the last 60 years. The extent of that change has long provided for me one reason to be much more interested in, and concerned with, how law gets made and developed, with legal method and with issues of principle and process rather than with the detailed content, as of today, of one of those changing areas of law.
A few years ago, on the 125th anniversary of the University of Auckland, I recalled relevant lessons learned from my teachers, mentors and colleagues over the years. They were that much law is made elsewhere, the law is to be understood in context including its historical context, real effort is 25 Susskind and Susskind, above n 24.
26 Susskind, above n 24, at xiii.
27 At xviii.
28 At ch 13 and ch 14.
to be put into asking the right question, facts must be taken seriously, as must statutes, we must search for relevant principles, values and policies and we must draw on related disciplines. 29 Two of the founding figures of Victoria University, Sir Robert Stout and Sir John Salmond, had a vision of the scholar active in the affairs of the State. 30 Consistently with that vision, Professor Ian Campbell some decades later spoke of the indispensable function of law academics in subjecting specific proposals to the acid test of motive, in analysing with calmness and detachment the emotional pleas which seem to sway the electorate, and employing in the discussion of projects and opinions a comparative technique which balances a narrow or parochial claim with considerations from a wider sphere of reference.
He instanced capital punishment, the adoption of the Statute of Westminster, the law of divorce and government by regulation. Lawyers in a university, he continued: 31 … can rise to their full status by informed, impartial discussion of the issues, and can affect the shape of things to come, by the attitude which infuses the whole of its legal training.
One element of the definition of academic function included in the 1990 Act is the function of academic staff and students, within the law, to question and test received wisdom, to put forward new ideas and to state controversial or unpopular opinions. A related provision requires the members of the universities to accept a role as critic and conscience of society. 32 No doubt Professor Campbell would agree with those formulations. Over the years, I can recall members of the Law Faculty here at Victoria University, in exercise of that freedom, and in meeting that responsibility, in interviews, letters to the editor and newspaper stories, submissions to parliamentary committees and commissions and academic writings addressing, among very many matters, issues relating to bills of rights, written constitutions, second chambers, the Treaty of Waitangi and many other Māori matters, regulation making, legislation drafting, police conduct, workers' compensation and ministerial misbehaviour. 33 I conclude with a current matter in respect of which I would have expected more university commentary in exercise of that freedom and responsibility so clearly stated by Parliament in 1990. My comment relates to the report of the Ombudsman, Professor Ron Paterson, on the State Services Commission inquiry and report into unauthorised disclosure of Ministry of Foreign Affairs and Trade information. 34 So far as my research goes, with just one exception, 35 not one lawyer, political scientist, school of government or public administration expert within the universities has commented on the reactions to the report given by the State Services Commissioner, the Prime Minister, the State Services Minister or the Foreign Minister. Rather, it has been for others beyond the academy to make the criticisms. 36 What I see as in issue is more modest than "advancing better government"; 37 rather, it is maintaining or restoring good government. I see that gap in academic commentary as a serious failure of responsibility. I take just two issues from that unhappy affair of the many that call for comment: the place of the Ombudsman within the New Zealand system of government and the critical importance of good procedure. Sir Guy Powles, the first Ombudsman, in a special issue of the Victoria University of Wellington Law Review published on the first 20 years of the office, said this: 38 There is a story, probably apocryphal, that quite in the early days one of the ministers said in Cabinet that he had received a recommendation from the Ombudsman, his department objected to it, and he was not very sure about it himself. The Prime Minister [Keith Holyoake] is reported to have said "Well, what is it that the Ombudsman wants to do?". The minister explained and the Prime Minister said "Well, go away and do it -don't bother this Cabinet with recommendations from the Ombudsman". Whether this story is true or not, it is clear that this in a sense was the attitude which permeated from the prime ministerial level down to departments and which, of course, made the ombudsman much more confident in his work.
Against that standard, what is to be made of the very summary dismissive reactions of the Commissioner and the Ministers to the rigorously reasoned report of the Ombudsman I have mentioned? 39 The Prime Minister acknowledged that he had not read the report before providing his comment. And none of those reactions began to reflect the whole range of the Ombudsman's critical findings on matters of substance as well as of process. Further, the belittling by the Commissioner and Ministers of errors of procedure ignores the long established wisdom that can be traced back to Magna Carta, and indeed earlier, that the history of liberty has largely been the history of observance of procedural safeguards. 40 Sir John Chilcot and his colleagues have provided strong support for that proposition in the much wider context of the disaster of the Iraq War in their findings about shocking failures of process in the lead-up to the invasion and actions afterwards. 41 The obverse of the long established wisdom is that poor process may lead to disastrous consequences.
